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performing effort under the OT agree-
ment, other than the awardee. 

Traditional Defense contractor. Any 
business unit that does not meet the 
definition of a nontraditional Defense 
contractor. 

[68 FR 27457, May 20, 2003, as amended at 69 
FR 16482, Mar. 30, 2004] 

§ 3.5 Appropriate use. 

In accordance with statute, this au-
thority may be used only when: 

(a) At least one nontraditional De-
fense contractor is participating to a 
significant extent in the prototype 
project; or 

(b) No nontraditional Defense con-
tractor is participating to a significant 
extent in the prototype project, but at 
least one of the following cir-
cumstances exists: 

(1) At least one third of the total cost 
of the prototype project is to be paid 
out of funds provided by non-Federal 
parties to the transaction. 

(2) The Senior Procurement Execu-
tive for the agency determines in writ-
ing that exceptional circumstances jus-
tify the use of a transaction that pro-
vides for innovative business arrange-
ments or structures that would not be 
feasible or appropriate under a procure-
ment contract. 

[67 FR 54956, Aug. 27, 2002] 

§ 3.6 Limitations on cost-sharing. 

(a) When a nontraditional Defense 
contractor is not participating to a sig-
nificant extent in the prototype project 
and cost-sharing is the reason for using 
OT authority, then the non-Federal 
amounts counted as provided, or to be 
provided, by the business units of an 
awardee or subawardee participating in 
the performance of the OT agreement 
may not include costs that were in-
curred before the date on which the OT 
agreement becomes effective. Costs 
that were incurred for a prototype 
project by the business units of an 
awardee or subawardee after the begin-
ning of negotiations, but prior to the 
date the OT agreement becomes effec-
tive, may be counted as non-Federal 
amounts if and to the extent that the 
Agreements Officer determines in writ-
ing that: 

(1) The awardee or subawardee in-
curred the costs in anticipation of en-
tering into the OT agreement; and 

(2) It was appropriate for the awardee 
or subawardee to incur the costs before 
the OT agreement became effective in 
order to ensure the successful imple-
mentation of the OT agreement. 

(b) As a matter of policy, these limi-
tations on cost-sharing apply any time 
cost-sharing may be recognized when 
using OT authority for prototype 
projects. 

[67 FR 54956, Aug. 27, 2002] 

§ 3.7 Comptroller General access. 
(a) A clause must be included in so-

licitations and agreements for proto-
type projects awarded under authority 
of 10 U.S.C. 2371, that provide for total 
government payments in excess of 
$5,000,000 to allow Comptroller General 
access to records that directly pertain 
to such agreements. 

(b) The clause referenced in para-
graph (a) of this section will not apply 
with respect to a party or entity, or 
subordinate element of a party or enti-
ty, that has not entered into any other 
contract, grant, cooperative agreement 
or ‘‘other transaction’’ agreement that 
provides for audit access by a govern-
ment entity in the year prior to the 
date of the agreement. The clause must 
be included in all agreements described 
in paragraph (a) of this section in order 
to fully implement the law by covering 
those participating entities and their 
subordinate elements which have en-
tered into prior agreements providing 
for Government audit access, and are 
therefore not exempt. The presence of 
the clause in an agreement will not op-
erate to require Comptroller General 
access to records from any party or 
participating entity, or subordinate 
element of a party or participating en-
tity, or subordinate element of a party 
or participating entity, which is other-
wise exempt under the terms of the 
clause and the law. 

(c)(1) The right provided to the 
Comptroller General in a clause of an 
agreement under paragraph (a) of this 
part, is limited as provided by subpara-
graph (c)(2) of this part in the case of a 
party to the agreement, an entity that 
participates in the performance of the 
agreement, or a subordinate element of 
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that party or entity, if the only cooper-
ative agreements or ‘‘other trans-
actions’’ that the party, entity, or sub-
ordinate element entered into with 
government entities in the year prior 
to the date of that agreement are coop-
erative agreements or transactions 
that were entered into under 10 U.S.C. 
2371 or Section 845 of the National De-
fense Authorization Act for Fiscal Year 
1994 (Pub. L. 103–160; 10 U.S.C. 2371 
note). 

(c)(2) The only records of a party, 
other entity, or subordinate element 
referred to in subparagraph (c)(1) of 
this part that the Comptroller General 
may examine in the exercise of the 
right referred to in that subparagraph, 
are records of the same type as the 
records that the government has had 
the right to examine under the audit 
access clauses of the previous coopera-
tive agreements or transactions re-
ferred to in such subparagraph that 
were entered into by that particular 
party, entity, or subordinate element. 

(d) The head of the contracting activ-
ity (HCA) that is carrying out the 
agreement may waive the applicability 
of the Comptroller General access re-
quirement if the HCA determines it 
would not be in the public interest to 
apply the requirement to the agree-
ment. The waiver will be effective with 
respect to the agreement only if the 
HCA transmits a notification of the 
waiver to the Committees on Armed 
Services of the Senate and the House of 
Representatives, the Comptroller Gen-
eral, and the Director, Defense Pro-
curement before entering into the 
agreement. The notification must in-
clude the rationale for the determina-
tion. 

(e) The HCA must notify the Direc-
tor, Defense Procurement of situations 
where there is evidence that the Comp-
troller General Access requirement 
caused companies to refuse to partici-
pate or otherwise restricted the De-
partment’s access to companies that 
typically do not do business with the 
Department. 

(f) In no case will the requirement to 
examine records under the clause ref-
erenced in paragraph (a) of this section 
apply to an agreement where more 
than three years have passed after final 

payment is made by the government 
under such an agreement. 

(g) The clause referenced in para-
graph (a) of this section, must provide 
for the following: 

(1) The Comptroller General of the 
United States, in the discretion of the 
Comptroller General, shall have access 
to and the right to examine records of 
any party to the agreement or any en-
tity that participates in the perform-
ance of this agreement that directly 
pertain to, and involve transactions re-
lating to, the agreement. 

(2) Excepted from the Comptroller 
General access requirement is any 
party to this agreement or any entity 
that participates in the performance of 
the agreement, or any subordinate ele-
ment of such party or entity, that, in 
the year prior to the date of the agree-
ment, has not entered into any other 
contract, grant, cooperative agree-
ment, or ‘‘other transaction’’ agree-
ment that provides for audit access to 
its records by a government entity. 

(3)(A) The right provided to the 
Comptroller General is limited as pro-
vided in subparagraph (B) in the case of 
a party to the agreement, any entity 
that participates in the performance of 
the agreement, or a subordinate ele-
ment of that party or entity if the only 
cooperative agreements or ‘‘other 
transactions’’ that the party, entity, or 
subordinate element entered into with 
government entities in the year prior 
to the date of that agreement are coop-
erative agreements or transactions 
that were entered into under 10 U.S.C. 
2371 or Section 845 of the National De-
fense Authorization Act for Fiscal Year 
1994 (Pub. L. 103–160; 10 U.S.C. 2371 
note). 

(B) The only records of a party, other 
entity, or subordinate element referred 
to in subparagraph (A) that the Comp-
troller General may examine in the ex-
ercise of the right referred to in that 
subparagraph are records of the same 
type as the records that the govern-
ment has had the right to examine 
under the audit access clauses of the 
previous agreements or transactions 
referred to in such subparagraph that 
were entered into by that particular 
party, entity, or subordinate element. 

(4) This clause shall not be construed 
to require any party or entity, or any 
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subordinate element of such party or 
entity, that participates in the per-
formance of the agreement, to create 
or maintain any record that is not oth-
erwise maintained in the ordinary 
course of business or pursuant to a pro-
vision of law. 

(5) The Comptroller General shall 
have access to the records described in 
this clause until three years after the 
date the final payment is made by the 
United States under this agreement. 

(6) The recipient of the agreement 
shall flow down this provision to any 
entity that participates in the perform-
ance of the agreement. 

[65 FR 35576, June 5, 2000. Redesignated at 67 
FR 54956, Aug. 27, 2002] 

§ 3.8 DoD access to records policy. 
(a) Applicability. This section provides 

policy concerning DoD access to award-
ee and subawardee records on OT 
agreements for prototype projects. 
This access is separate and distinct 
from Comptroller General access. 

(1) Fixed-price type OT agreements. (i) 
General—DoD access to records is not 
generally required for fixed-price type 
OT agreements. In order for an agree-
ment to be considered a fixed-price 
type OT agreement, it must adequately 
specify the effort to be accomplished 
for a fixed amount and provide for de-
fined payable milestones, with no pro-
vision for financial or cost reporting 
that would be a basis for making ad-
justment in either the work scope or 
price of the effort. 

(ii) Termination considerations. The 
need to provide for DoD access to 
records in the case of termination of a 
fixed-price type OT can be avoided by 
limiting potential termination settle-
ments to an amount specified in the 
original agreement or to payment for 
the last completed milestone. However, 
if a fixed-price agreement provides that 
potential termination settlement 
amounts may be based on amounts 
generated from cost or financial 
records and the agreement exceeds the 
specified threshold, the OT should pro-
vide that DoD will have access to 
records in the event of termination. 

(2) Cost-type OT agreements. (i) Single 
Audit Act—In accordance with the re-
quirements of Public Law 98–502, as 
amended by Public Law 104–156, 110 

STAT. 1396–1404, when a business unit 
that will perform the OT agreement, or 
a subawardee, meets the criteria for an 
audit pursuant to the Single Audit Act, 
the DoD must have sufficient access to 
the entity’s records to assure compli-
ance with the provisions of the Act. 

(ii) Traditional Defense contractors. 
The DoD shall have access to records 
on cost-type OT agreements with tradi-
tional Defense contractors that provide 
for total Government payments in ex-
cess of $5,000,000. The content of the ac-
cess to records clause shall be in ac-
cordance with paragraph (c) of this sec-
tion. The value establishing the thresh-
old is the total value of the agreement 
including all options. 

(iii) Nontraditional Defense contrac-
tors. The DoD should have access to 
records on cost-type OT agreements 
with nontraditional Defense contrac-
tors that provide for total Government 
payments in excess of $5,000,000. The 
content of the access to records clause 
should be in accordance with paragraph 
(c) of this section. The value estab-
lishing the threshold is the total value 
of the agreement including all options. 

(iv) DoD access below threshold. The 
Agreements Officer has the discretion 
to determine whether to include DoD 
access to records when the OT does not 
meet any of the requirements in 
(a)(2)(i) through (a)(2)(iii) of this sec-
tion. The content of that access to 
records clause should be tailored to 
meet the particular circumstances of 
the agreement. 

(v) Examples of cost-type OT agree-
ments. (A) An agreement that requires 
at least one-third cost share pursuant 
to statute. 

(B) An agreement that includes pay-
able milestones, but provides for ad-
justment of the milestone amounts 
based on actual costs or reports gen-
erated from the awardee’s financial or 
cost records. 

(C) An agreement that is for a fixed- 
Government amount, but the agree-
ment provides for submittal of finan-
cial or cost records/reports to deter-
mine whether additional effort can be 
accomplished for the fixed amount. 

(3) Subawardees. When a DoD access 
to records provision is included in the 
OT agreement, the awardee shall use 
the criteria established in paragraphs 
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